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SOCIETY OF ADVOCATES OF THE EASTERN CAPE DIVISION

RULES OF PROFESSIONAL CONDUCT AND ETIQUETTE
(Adopted by the Annual General Meeting 10 February 2023)

1 Every member when in doubt on any matter affecting the interpretation of these Rules or any other matter of Professional Conduct, should, before acting, consult the Chairman or the senior member of the Bar Council available.  Every member must bear in mind:

(a) that these Rules must be observed in the spirit as well as the letter;  and

(b) that these Rules form only part of the code of professional conduct and etiquette (much of which is unwritten) to which members of the Bar must conform.

2 Every member is bound by the Uniform Rules of Professional Ethics adopted by the General Council of the Bar and amended from time to time, except where such Rules are in conflict with these Rules, in which case Counsel must comply with these Rules.

3 Any member appearing in a Division of the Supreme Court other than the Eastern Cape Division shall observe both the Rules of Etiquette prevailing in the Eastern Cape Division and those of the Division in which he is appearing, but in case of any conflict Counsel must comply with the Rules of the Society of Advocates of the Eastern Cape Division.

4 In any special case where it may be deemed desirable the Bar Council or, in a case of extreme urgency, the Chairman thereof, shall have full power to relax or dispense with any of the following rules.

5 Additional counsel :

(a) In recognition of the importance to the administration of justice of the transformation of the Bar, and the need to empower historically disadvantaged members of the Bar, it is proper for Counsel, in a matter in which two Counsel are instructed by an attorney, to recommend to their instructing attorney that an historically disadvantaged member of the Bar be instructed with them. Similarly, in a matter in which ordinarily only one Counsel would be instructed, such Counsel may recommend to the instructing attorney that an historically disadvantaged member of the Bar also be instructed.

(b) In the event that Counsel act as envisaged in sub-paragraph (a) above, it is appropriate for the two counsel initially instructed, or the single counsel where only one was initially instructed, to abandon a portion of their fees for the purpose of remuneration of the additional Counsel so as to ensure that the employment of the additional Counsel results in no increase in fees to the client on whose behalf they are instructed.

(c) Where an additional counsel is instructed as above the fees levied by all the counsel together shall be reasonable and amount in total to no more than the counsel initially instructed should reasonably have levied. It is appropriate for Counsel to seek an order that the costs of all the Counsel briefed be allowed.

GENERAL

6 The Seniority of Counsel shall be as follows :

(a) Silks shall rank in seniority in accordance with their letters patent;

(b) The seniority of a Stuffgownsman shall be reckoned from the time when he was first admitted as an Advocate in the Republic of South Africa, provided that if his name has at any time been removed from the Roll of Advocates and he has thereafter been re-admitted as an Advocate, his seniority shall date from the time of his re-admission, save that such time shall be antedated for a period equal to the total of any periods during which his name was on the Roll of Advocates.

7 While it is desirable that consultations be held in Counsel’s Chambers or at his home, in appropriate circumstances consultations may take place at other venues.

8 No member shall hold a brief for another except in case of illness or the intervention of unforeseen and unavoidable contingencies causing the latter’s absence sine lucri causa.  This shall include the absence of a member on Bar business, or for any other reason which in the opinion of the Bar Council is considered to be good and sufficient in the circumstances.

9 Save with the leave of the Bar Council, no member shall hold a brief with a member who is under order of suspension or with an advocate who is not a member of a constituent society of the General Bar Council.

10 No Counsel shall accept briefs to appear simultaneously for more than one client before any Court where there is a reasonable possibility that the interests of such clients may clash provided that this Rule shall not be construed so as to debar Counsel from appearing in such circumstances at the request of or consequent upon an order of the Court.

11  LISTNUM 
It is the duty of every member to keep proper fee records showing at least the following :

(i) a record of fees earned;

(ii) the names of attorneys who brief him during the month;

(iii) all outstanding fees.

(b) Members may require fees to be paid in advance.  If this is not done each member shall at the end of each and every month render memoranda of all fees due to him.

12 The payment of Counsel’s fees is governed by the agreement with the attorney’s profession which is annexed hereto as “A”.

13 It is the duty of every member to ensure that he or she carries adequate professional indemnity insurance at all times.


APPLICATION FOR SILK

14 A Junior member (“the applicant”) who wishes to make application for the conferral upon him or her of senior status, must first informally consult the Chairman of the Bar Council.  Without binding the Bar in any way whatsoever, the Chairman may indicate his or her provisional approval or disapproval of the intended application and may or may not (in his sole discretion) furnish oral reasons for his or her attitude.  In so doing, the Chairman may provisionally and informally consult some of the other Silks practising in the Division, including the Judge President if so advised.

15 Should the applicant at that stage decide not to proceed with his or her application, no further steps need be taken.

16 Should, however, the applicant decide to proceed with his or her application (irrespective of the provisional attitude of the Chairman), he or she must make formal application in writing to the Chairman via the secretary of the Bar Council, stating:

(a) his or her full names;

(b) his or her date of birth;

(c) the date upon which he or she was admitted as a Junior advocate;

(d) the periods during which he or she has practised at the Bar;

(e) any other relevant legal experience, training, academic qualifications or legal publications;

(f) any other relevant factors which he or she considers should be taken into account by the Bar Council;

(g) that he or she has given notice to all Junior members of equal or higher seniority to him or her in this Division of his or her intention to apply for Silk;

(h) that all such Junior members have either waived their right to insist on a 30 day deliberative period or that 30 days have in fact passed since each such Junior member had received such notification and that no such Junior member has indicated that he or she wishes to apply for Silk as well and that no such Junior member has raised any objection to the applicant’s application;

(i) in the event of the Chairman having informally raised certain factors militating against his or her approval of the application for Silk, the applicant’s specific responses thereto;

(j) the language in which his or her letters of appointment are to be issued.

17 On receipt of the aforesaid application, the Secretary shall place a notice on the notice boards of the Society for a period of two weeks, such notice containing the information referred to in paragraphs 16 above.  The notice shall further state that any member wishing to comment on the application, must do so in writing to the Chairman within a period of two weeks after the expiry of the aforesaid two week period.

18 The closing dates for such applications shall be 30 March and 30 September of each year, unless the Bar Council, in its sole discretion, allows an extension in respect of a particular application.

19 On receipt of the application, the secretary of the Bar Council shall forward a copy thereof to the secretary of the General Council of the Bar for onward transmission to the other constituent Bars.

20 As soon as possible after the relevant closing date, the Chairman shall consult a majority of the other Silks practising in the Eastern Cape Division, whether in person or by telephone or by any other convenient means, and discuss with such Silks the desirability or otherwise of recommending the conferral of senior status on the applicant.

21 In considering the desirability or otherwise of conferring such senior status upon the particular applicant, the Chairman and the aforesaid Silks must take into account the following broad criteria :

(a) that candidates must be of unimpeachable integrity and that there is therefore a stringent duty on all applicants to disclose fully any previous professional or criminal convictions or any other factor which may reasonably influence the decision to grant Silk;

(b) that candidates must be senior practitioners not only insofar as the period of their legal practice is concerned, but also in relation to the current level and scale of their practices;

(c) that candidates must have established extensive and durable practices in whatever area of the law in which they may be particularly engaged;

(d) that candidates must enjoy a high standing in those areas of law in which they practise;

(e) that candidates must generally merit conferral of a status which indicates high integrity, industry, experience and advanced ability.

22 The decision of the majority of the Silks consulted by the Chairman in respect of each applicant shall be binding and, in the event of an equality of votes in respect of any applicant, the Chairman shall have a casting vote.

23 In the event of a particular applicant’s application being supported by the said Silks, the reasons for such support need not be furnished by the Chairman.

24 In the event of an application being disapproved of, the Chairman must inform the applicant orally (either in person or telephonically) of that fact.  If the applicant accepts the Bar’s decision, no formal, written, reasons for the attitude of the Bar need be furnished, but if the applicant requests such  reasons, these must be furnished in writing by the Chairman within one month of receipt of such request.

25 In the event of the applicant wishing to respond further to the reasons so furnished to him or her by the Chairman, he or she shall do so in writing within one month of receipt of such reasons.  Thereafter, the Chairman shall again consult with the majority of Silks as set out in paragraph 24 above and they shall consider such further representations by the applicant.  The Chairman may also, in his or her sole discretion, arrange a meeting between a panel consisting of no less than three Silks plus the Chairman, or in his absence the Vice-Chairman, and the applicant, at which meeting the applicant can make further oral representations to the panel.  After considering such further written and/or oral representations, the Silks shall take a final decision by majority vote (with the Chairman again having a casting vote, if necessary) and such decision shall be binding and final.  In the event of the application still being disapproved of, the Chairman must again inform the applicant orally (either in person or telephonically) of that fact.

26 If an applicant’s application for Silk is, in the final instance, not supported by the Bar, such an applicant may not proceed with the application and, if he or she does, he or she shall be deemed to be guilty of professional misconduct and shall be liable, on being found guilty, to such punishment as the Bar Council shall deem proper, including suspension or expulsion from membership of the Society.

27 Should the application be supported by the Bar the relevant application documents shall be forwarded by the Chairman to the Judge President, together with a brief motivation as to the reasons for the Bar supporting the application, at the same time requesting the Judge President to forward the application (together with the Judge President’s own submissions, if any) to the Minister of Justice.

28 Where more than one application is supported by the Bar, the applications shall be placed in chronological order according to the seniority of the respective applicants.

PUPIL MEMBERS
29 Any person, approved by the Bar Council, who has been admitted and enrolled as an Advocate of the Supreme Court of South Africa, or whose application for admission and enrollment is pending, is eligible for admission by the Bar Council as a Pupil Member of the Society.  

30 The Bar Council will, on accepting a Pupil Member, assign such Pupil Member to the tutelage of one or more Mentors, being practising members of the Bar, of sufficient standing in the opinion of the Bar Council to undertake the responsibility of instructing the Pupil Member.

31 It is the duty of every member of the Society of Advocates to undertake the training of such pupil members as may be assigned to him by the Bar Council.

32 The Mentor or Mentors of each pupil member is or are obliged to assist their pupil 

(a) in fulfilling the requirements of the Pupillage Training as laid down by the General Council of the Bar;

(b) in preparation for the writing of the Pupillage Examinations of the General Council of the Bar;

(c) in fulfilling the requirements of the advocacy training programme provided by the General Council of the Bar and the Eastern Cape Society of Advocates. 

33 The Mentors or Mentor shall train the pupil in Court work generally, and in particular shall enable the pupil to obtain from them certificates to the effect that he or she has satisfied the following minimum requirements :

(a) that he or she has assisted actively (from the stage of preparation for trial to the conclusion of the trial) in the preparation and conduct of :

(i) three civil trials, of which at least one must have been in the Magistrate’s Court and one in the High Court;

(ii) six criminal trials of which at least one must have been in the Magistrate’s Court and one in the High Court.

(b) that he or she has assisted actively in the settling of affidavits for, and the preparation and presentation of arguments in, two opposed applications (whether in the High Court or Magistrate’s Court);

(c) that he or she has assisted actively in the preparation and conduct of two appeals (whether civil or criminal or both, and irrespective of the Court appealed from or the Court appealed to);

(d) that he or she has gained reasonable experience of unopposed High motion work, and unopposed divorce work;

(e) that he or she has received adequate instruction in and is familiar with the ethics and traditions of the profession and the rules of the Society.

(f) The above requirements are subject to any directives on the subject issued by the General Council of the Bar, or the requirements of pupilage provided by the General Council of the Bar.

34 The period of pupillage shall be as prescribed by the rules of the General Council of the Bar.

35 The requirements referred to in paragraph 33 above constitute the minimum requirements and it is the duty of every Mentor to ensure that his or her pupil is busy at all times.  Each Master will be required to certify that his or her pupil has been kept busy at all times during his or her period of pupil membership.

36 Upon the Pupil member’s complying with the requirements set out in paragraph 33 above to the satisfaction of the Bar Council, he or she may be admitted by the Bar Council as a member of the Society of Advocates, after which he or she will be free to receive briefs and to practise on his or her own account. This Rule is subject to the rules relating to supervised practice laid down by the General Council of the Bar.

37 With regard to pro deo and legal aid criminal trials the following rules apply in respect of Pupil members :

(a) It is the responsibility of the Mentor or Mentors of a Pupil member to find appropriate cases being conducted pro deo or by legal aid, if not by one of themselves, by an advocate capable of giving proper instruction to the Pupil member and to arrange for the Pupil member to take part in the trials of such cases.

(b) The Mentor is obliged to supervise the part to be played by the Pupil member in the preparation of the trial.  The Mentor may not hand over his responsibility for training the Pupil member to the advocate conducting the defence pro deo  or by legal aid.

(c) The Pupil member should robe and appear in Court as an unpaid junior to the advocate conducting the defence pro deo or by legal aid.

38 A Mentor may also arrange for his pupil to appear as unpaid junior to a member appearing for the prosecution, subject to the conditions set out in paragraph 26 above, mutatis mutandis.

39 When a pupil member appears in Court as his or her Mentor’s unpaid junior (whether in a pro deo defence or any other criminal or civil case) he may be assigned to such tasks in Court as his or her Mentor deems appropriate.  The Mentor is at all times obliged to be present in Court and not to leave the Pupil member to conduct any part of the proceedings on his or her own.

40 Successful completion of a course of pupil membership at any one of the constituent Bars of the General Council of the Bar of South Africa is recognised as compliance with the requirements of every other constituent Bar.

41 Exemptions from any of the above requirements shall be granted in terms of the rules governing pupilage as laid down by the General Council of the Bar.

42 These rules will come into operation on 7 February 2009.

Annexure “A”

PAYMENT OF COUNSEL’S FEES

1. Without any concessions having been made regarding the principle of liability for the payment of Counsel’s fees it has been agreed that in future the practical rules and procedures set out hereunder shall be of application to the payment of Counsel’s fees.

2. In all matters, fees should be paid within two months calculated from the first of the month following the month in which the fees accrue, unless Counsel has for good cause agreed with his attorney prior to accepting the brief for that appearance that his fees, including any fees incurred in the course of preparation for such appearance, may, subject to the provisions of (a), be paid over a longer period (whether or not in instalments), in which event the fees should be paid in accordance with such agreement.

3. Notwithstanding paragraph 2 above, if the attorney has been placed in funds, he shall be obliged to pay Counsel’s fees on presentation of his month end account.

4. An agreement as referred to in paragraph 2 above shall only be varied by Counsel with the approval of the Bar Council.  Where no special agreement is reached, or where the attorney finds himself unable to comply with the agreement, an agreement to afford the attorney further time for payment or for Counsel to continue the matter on a contingency basis, may only be concluded by the Bar Council.  (“Contingency basis” means a fee dependent on success in the matter).

5. In an appropriate case, such as the unforeseen insolvency of the client, Counsel may, with the approval of the Bar Council, waive fees already incurred, or any portion thereof.

6. Where fees become overdue because :

(a) no special agreement has been concluded and they have not been paid within the period prescribed in 2 and 3 above;

(b) they have not been paid timeously in accordance with any special agreement in regard to which the failure to pay any agreed instalment on due date shall render that portion of the fee overdue;

(c) payment is not made in accordance with any amended agreement or extension of time approved by the Bar Council :

i. Counsel shall be obliged to report such non-payment to the Secretary of the Bar Council.

ii. The Secretary of the Bar Council shall deliver a letter to the attorney demanding payment within one week and thereafter place the attorney on the list of defaulters if payment is not made within this period.

7. Once an attorney is placed on the defaulters list he shall be entitled to have his name removed therefrom on paying all fees which were overdue for payment by him at the time he was placed on the defaulters list.

8. Counsel shall not be entitled :

(d) to conclude an agreement for the payment of his fees over a period longer than 6 months without first obtaining the approval of the Bar Council thereto;

(e) to enter into any agreement with an attorney for the payment of his fees for a period longer than 2 months other than in accordance with these rules;

(f) to enter into an agreement in accordance with paragraph 2 hereof, unless there exists good cause for his doing so.

9. Where Counsel enters into an agreement with his attorney contrary to the provisions of this Rule he shall be guilty of unprofessional conduct, and shall not be entitled to invoke the provisions of the defaulters rules to enforce payment of his fees by that attorney until such fees become overdue in accordance with the agreement concluded by him with his attorney.

